it may be stated in this regard that at the Forty fourth session of the
limernanonal Law Commission, the Planning Group of the Enlarged Bureau
af the Commission had established a Working Group™ on the long-term
programme to consider topics to be recommended 10 the General Assembly
for inclusion in the programme of work of the Commission. One of the
topics meluded in the pre-selected st was the “Extra-terrtorial Application
of Natwnal Legislation”™  An outline prepared on the topic by one Membe;
of the Commission had, ier afia, sugpgested that

“It appears quite clear that a study of the subject of the extri-
rerritorial application of national laws by the International Law
Commission would be important and timely. There 15 an ample
body of State practice. case law. national statutes and
international treaties and a vanety of cntical scholarly studies
and suggestions. Such a study could be free of any idealogical
overtones and may be welcomed by States of all persuasions

Such # study further could complement the efforts of the
Commission in the codification and progressive development of
law in other areas like responsibihty of States liability for

ransnational injury draft code of crimes and establishment of an
mernational criminal junisdicnon "

In determining the scope of the future work on the subject the
Commuttee may. recall that the request of the Government of lstamic
Republic of Iran is to carry out a comprehensive study concemning the
legality of such unilateral measures (i.e sanction imposed against third
parties) “taking into consideration the positions and reactions of various
governments including the position of its Member States ™ In considering
the future work of the Secretariat on this item Member States may wish
ter consider sharing their experiences , with the Secretariat, on this matter

N Onlimes Prepared by Members afthe Commission on Seleeted Tapics af

imiermatiomal Law, [nternationsl  Law Commissum, Fearnv=fiftly vexsiom,
Eocnwment Mo, 10N 4454071,

*Dr P Sreeniviss Bao . "Extraterritorial Application of National Logistatien * [bid
pR3
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International
v, Inter-Related Aspects Between 1
Erliminal Court And International Humanitarian Law

(i) Introduction

Pursuant to the mandate under Article 4 {a} ﬂf.m Statuu_s, thq:
CC Secretariat has for the past many vears been in the practice o

;'.ﬁmring and reporting to the Member Stme; :I:-lftln:a ::;I‘E“ll an L:I:
k. of the annual sessions of the Internatio :
. Md ::Ltl;‘f.‘:fr;whmung other topics, & prominent item juiu:h W
m the work of the 1LC and as Ttp:r‘t;:iy t::dsﬂeiitg;uﬂ?u 'tnd‘
D 1 st the - 3 Mank:
*Mth[;ué:n{;:‘nf :ﬂ:;;n':ﬁrﬂ::qummg the I.Lf.'. to I:rtg.ln m work on a

mﬂ Statute for the establishing of an lnt:rpatmnal Criminal Cm;;t :}T
nﬂ:udy and report on the ILC proceedings, dunngfh;ﬂ-_.rears 1991 1::; :
-'uﬂnr.:h culminated in the adoption by the C:_m-llmmmn of a draft Statute
on the Establishment of an International Criminal Court

Following the adoption of the draﬂ_ﬁmm: by ILC. I!l; I::E‘:“ “t:::
included as a subject matter of common interest 10 AALC Ve
 Guates, under Article 4(e) of the Statutes. At the thirty i‘nur::h :ﬂ o

e C iitee took no
s Committes, held at Doha (1995), the Comml _
Eapﬁmhv the ILC of the draft Stature on 1CC and dam_medt_lm hsie:'ﬂu'mt
1 manitor further developments in the Ad hoc Committes. nt ugwdd Hm:
The Secretariat actively participated at the deliberations of the Ad €
'tnrrmunma-: and the Preparatory Commuttec 10 establish m; 1m:rn.un:‘;:uil!=
Criminal Court (PREPCOM) and continued reporting 00 thes
developments to the Wember States

In acknowledgement of the growing imporance of the su:iﬁ;:
~one day Special Meeting on the Establishment ﬂfthe;hgf wasi»::l i
1 ' irty- SESS
] Cswithin the admmistrabve framewark of l.he_thnmr : 1
AALCC a1 Manila in March 1996 The Special Meeting was adl:ér:s::":
by Mr Adriaan Bos. Chairman of the Ad Hoe Commitiee on S
Praf Gerhard Hafner, Stanford University The deliberations. thou
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aureed an the need for the establishment of an 1CC was divided on the
msde of s establishowru and a host of such other msues The deliberations
o the definition and the scope of the *core crimes” as inchided in the draft
sande of T, more particulardy “war cnmes” and “cnimes aganst humanity
revealed a been interest to study the implementanon of mternational
humanmaran law (IHL y wathin the context of the proposed 1CC  In this
backdrop, the representative el ICRC approached the Deputy Secretan,
Crenernl. Ambassador Dr ‘Wafik Zaher Kamil and discussed the prospects
of holding a meeting on Internatsorial Humamtarian Law, on the same lines as
the Specal Mecting Accordinghe when the Work Programme of the AALCC
Secretariit was drawn up for the vear 1996, the topic of THL was included
et e aenda

Later when the Legal Advisers of the Member States of AALCC
et at New York in October 1996, IHL was one of the three topics
under eonsderntion The representative of ICRC, mooted the proposal
to examine the humanitarian law aspects. in the context of the ILC's
wirk on 1CC andd Draft Code of Crimes. She also noted that the guidelines
on the apphcability of humantarian law for UN peace-keeping forces
could be anaren of study, The Meeting, broadly agreed tor the need 1o
further study the issues concermng the establishment of 1CC and to
harmonize views relating 1o crimimnal law.

In the hght of the General Assembly resolution. drawing the
uttention of the PREPCOM 10 the humanitanan law provisions as
weorparated m the ILC work on Draft Code of Crimes and the
mierlinkages and impact it may have on the working of an WCC_ the
Commitiee decided 10 convene a Special Meeting on the Inter-related
Aspects of 1CC and THL under the framework of its thirty sixth session.
to be held in Tehran (May 1997)

Consequently the special meeting on Inter-related Aspects of
1CC and THL was held during the Thirty sixth Session of the AALCC at
Tehran in May 1997, a detailed Report of which has been reproduced in
this chapier

(1

Sum of the Rapportenr's Report on the Special Meeting
= en Inter-related Aspects of the 1CC and the ML

Ll

i ceting was convened by the AALCC with co-

e mﬂs Tu::lu:f:f i?‘:r parallel to the 3oth Sumln'm The meeting

8 chaited by the President Hon'ble Dr M Javad Zarif. The meeting

o ad Hon'ble AR M A Peerao, as the Vice President and the
eentative of Egypt Mr M Allam us Rapporieur

Arthe outset of the first substantive session. the Su:ma‘w General
she AALCC in his welcome nddress underscored the significance of
& aihiect for the developing countries in weneral and AALCC Member

: 5 10 particular

14

Secratary Generil recoumted the association of the AALCC
1 ?ﬁt af the 1LC on the drawng up of the Statute nfthu 1cC
Striking 8 personal note he recounted that during his first visit to New
York | mmmummmwmmmcnw
-October 1594 the mumhndhmhﬂﬂ*rmd hn?ummﬂ:
Jeunl Advisers of Member States. He pointed out that in

sstablishmes: of an JOC was one of the three hmnmﬁtlﬂdhnlhe
al advisors in Octobér 1996, He recalled also that the Secretariat
bad held a Seminar on the 1CC in New Delhi in carly 1995

The hasic objective of the present meeting. the Secretary General
: mmpm:nfcmummrﬂwmlhlff-ﬂju
provide inputs into the deliberntions of the PREPCOM  The Secretariat
, wiﬂmgmm:mhﬁnhanudmunuvh:nlhdupmmmlr

N

-

concluded by pointing out, that in the course of the lnst session
held in :lﬂl_ a spe-.-ih:l Moeting on the Estabhdtiment of ICC had been
held and the report thereof had been forwarded 10 the PREPCOM for
consideration of its meetmg held in March 1996 He thanked the ICRL
for its suppon and the Government of the Islamic Republic of tran for

-

osung the mecting

The Deputy Secretary General Ambassador Dr Kamil in his
addres: faid entphasis on the need for an independent and permanent
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ICC and established the Ik between the institutions govemning Intemational
Humanitarian Law and the Statute of the proposed ICC He also invited
attention (o the martter of extradition of fugitive offenders.

Ambassador Kamil urged Member States to forge closer links
of mutual co-operation in the common cause of establishing an
international Criminal junsdiction and observed that adoption of a
eomimon stance in particular by the Member States of AALCC could nos
be over emphasised  He also urged representatives of Member Stares
o @ive due consideration to attending the remaining three sessions of
the PREPCOM 1o ensure universal acceptance of the proposed criminal
jurisdiction. Referring to the resolution of the General Assembly he
snid that it was imperative that the close connection between work of
the PREPCOM and the Draft Code of Crimes against the Peace and

Security of Mankind adopted by ILC at its 48th Session in 1996, be
borne in nund.

Two panchists namely Mr. Yves Sandoz. Director of International
Law and Policy, ICRC, Geneva and Prof. Georges Abi-Saab, Member.
ICRC Expert Group for Humanitarian Law, Geneva made presentations
on “Imemational Humanitanian Law: Current Developments™ and “The
International Tribunals and the International Criminal Court™

respectively.

Following presentations by these two panelists, imervention were
maide by representatives of several Member and Observer States

_ The general consensus was for the establishment of an
m ond permanent International Criminal Court. with a material
Jurisdiction broader in scope than what had hitherto been envisaged by

l: Statute and in the course of the deliberations in the PREPCOM thus

In the course of the second session Prof Djamchid Momtaz and
Prof ™ L. Mitra made their presentations on ~Universal Adherence of
Intermational Humnanitarian Law and Importance of its Implementation at
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The Secretariat had prepared summary rtcn::: ll:hl; ;::
i 1 which, among ot .
deliberations during the Two SesSIONS,

10 establish independent and permanent lmu_ﬂlll
Criminal Court nor did there appear 1o be any difference
ﬂmu:nmmnrmhm

There was a fair amount of divergence of views on the

2 material jurisdiction of the proposed ICC Dnubl't, ﬁ:rl
instance was raised for the inclusion of an exercise oot
jurisdiction by the Court on crimes committed aglmulLJH

and associated personal while excluding other more Serious
offences. It was in this regard also that questions were

raised as 1o the pragmatism of inherent junsdiction of the

proposed Court and more specifically identified crimes
included within the provisions of the Statute of the Court

1 uestion which perplexed some participants

oy ‘:u;dt::?ml:hmnminn in practice of the plrimlxmlu: of
complementarity. Corollaries to the principle of
complementarity were the principles of the trigger
mechanism and exclusivity. There was a strong feeling thm
a clear fine of demarcation between the jurisdiction of the
municipal Courts and 1CC be clearly drawn

i le of the Security Council or as some of the
' Tr::r::mmivu phrased it. the relationship between the
Security Council and the 1CC was yet m!hgr issue on
which representatives expressed reservanons, An
undercurrent of the frequent references 1o the rﬂﬂmnuh?
between 1CC and Security Council was the implicit
question would a strang relationship between the Security
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(L1

Council and [CC tantamount 1o politicizng the proposed
international crnimanal junsdiction™ Reference was in
this regard made by some 10 the night of veto of the five
permanent members of the Secunty Council. and the tear
that the Count becomes an instrument mampulated by some
coumnes  In this regard. the composition or rather the
need to enlarge the membership of the Secunity Council
wis also touched upon

iv) On the procedural aspects. doubts were rased as o the
exemption of certmin officials bemny exempted from having
to depose or wive evidence before the count The question
of the role of the Procuracy though mentioned was not
debated

fwi)  Mention was made of the final clauses of the Statute and
the question of the number of ratifications which may be
required for the Statute to enter into force were raised
The general opimon appeared to be that o number of
mtifications required should not be very high The poim
thus made was based on the experience of the Law of the
Sen Convention which took 12 years to enter into force
because it was imperative that 60 States should ranfv o

vy Regarding International Humanitarian Law the first issue
identified in this regard was the need for the wider
dissemination and appreciation of International
Humamtarian Law  The imerventions and ohservations
related to the implementation of Intermational Humanitanan
Law reflected a twofuld concern (1) the incorporation of
the principle and norms of International Humanianian Law
m the Municipal Legistation of States and the enfbrcement
of principles of Imernational Humanitarian Law before
national tribunals. Another major aspect of implementation
of International Humanitanan Law was the junsdiction of
the 1CC over the violations of the Geneva Comventions
and their two Protocols

e necessity W 3eC llﬂhil.itn!inmlnl'
Views et e o e et nd ol s
. them 1o watch NGO's trying 10 use thear umbrella for other

<% than humanitanan assistance

' by the
- as drawn to the proposal advanced by
3 m:.:!:; : .":"l;:mh:r State that the Secretanal cotsider convenmy
Fmr: sessional Meeting of a Group of Experts 1o debate the ssues

i art of its Work
e lishment of an independent 1CC as a pan
"ﬁl ﬂ:[?;?mmmg a common stand towards a Consensus. The
L e may wish to consider this proposal and reflect it in the
s that it may adopt. The Commities may also wish 1o consider

fI!:._ B Liinie 10 MOneE the progress ol working of l}u PREPCOM for the
LC and 10 be represented at the meetings thereat,

The pace of work in the PREPCOM and the m“:“.,,mmuﬂm nitv is
eefing Are convinemg mdications that thln international ot Clour
well on its way towards establishing an "."“m'mml E;m:mi les of
il would also have competence over violations of the princip

the International Humanitarian Law,

. Eiﬂhﬁmiuﬁ: Discussions

3, one day Specinl Meeting on the ml.wrrdmpd Aspu;ﬂ ol I.f'rl‘;'*
-uuﬂlHL was held on Sth May 1997, wathin the ;mlm:u:;:r ﬂm:immt:““
b by <t segsion of the Commitiee #t Tehran. The .
:ﬂf@#mﬂy 5::;: ives from 35 Member States uwx::llw:r
Bangdadesh, People’s Republic of China. Cyprus, i
= hﬂu.i;mhpn:u. lﬁiu Republic of lran, Vrag, _hpla ﬁl:
Kenva Republic it. Malaysia. Mauntius, Mo

. e of Korea, Kuwait ST
Myanmar N Naperin, Sultanate uf_ﬂmm. . |

Stae of {hf Sencyal. Singapore, S Lanka. Sudan. hymn_m

'-f:.iu. France, Holy See, Hungary, |t‘lﬂ'jl. Morocee. Norway and Russian
Federation were represented in their capacity as ﬂhsuw:'l IHMHEII.
CRC. 3 orher intermational organisations including the UN, U?

and UNIDROIT were also rep
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"ﬂpﬂunﬂqdmusmhm- ing -

President

Vice-Pres: HE Dr M Javad Zarif

Rlppon“:rm Hon'ble A R M A Peeroo
Mr. Mahmoud M Allam

Prof Nripendra Lal Mits: N.s |
vy w‘-::'lﬂm National Law School of India

ﬂmSmmGumﬂnrMLCC H Tang Chengyuan.
: .HE Mr
ml:lh;;ﬂmn; Herﬁmundlhﬁmﬁﬁmuﬁhiuhm
Spm.ll_ wﬂ.lﬂ'l'hdiifeﬂﬂhn" i
hmﬂdhdwmldmhnmlheﬁnmﬂuﬁuﬂlhmggzﬂ

dﬁwm -I“’“lﬂlltgr;ﬂ ﬂ‘rh‘ 2
‘ : lhmral:lﬁ“-m“m,.mm_":E ' TeCent
difficultses : and

of implementation of THL, within the framey :ul ':If?r'h"[_

Speaking on the implernentation of THL. he observed that intemational
hunals cannot be effective substitutes for national courts, and hence the
pe of natonal legislabons 1o suppress viotahons of THL

Recalling that the AALCC has been actively involved in the
ations at the PREPCOM, he urged Member States to fully
sarticipate in the forthcoming meetings of the PREPCOM. 30 as to
ce developments leading 1o the Diplomatic Conference sought to
e convened i May 1008

Following this, the four panelists deputed by the ICRC made
their presentations Speaking on, “Curremt Developments in International
Humanitarian Law,” Mr Yves Sandoz identified the major challenges in
the iy ation of IHL as  the difficulty in distmuuishing combatants
jssistance measures, the growing trend wherein the disappearance of
lnck of political and administrative structures in the areas of conflict,
: :"'T' g it difficult 1o have mimimum Guarantees for security to civilians.
 To effectively counter these challenges. he proposed a threc
pronged strateyy. including  (a) identification and elaboration of norms.
{b) formulating suitable implementation mechamsms. and (c) streamlining
‘the merhad of operation of humamtarian actors, be adopted.

As regards, the identification and elaboration of norms, he called
for a universal acceptance of the four Geneva Conventions of 1949 and

the two Additional Protocols of 1977, Among the emerging areas, the
weed for more normative responses were required. vis-a-vis:

() the obligation of UN peace keeping, forces towards IHL,

(b} the protection und assistance needs of internally displaced
persons in armed conflicts:

i¢) the status of ‘emblems’ and ensuing their universal
acceptability, and
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id) 1qgﬂiwﬂ‘mmmnuﬂpuuum of nuclear weapons
and other anms of mass destruction

I thes connection, he recalled the efforns be; ;
; | g maile by the ICR(
0 comstituting an Expent Group to identify princaples of IHL which ma,
hive attined the staius of Customary mternational law

Secondly, wl_ulu talkmny on the implementation mechanism he
hdlnrua on :d:r_mny. 4 preventive approach to violations of HI
Besides he called for & wider dissemination of IHL among the member.,
“ii:i :Inﬂd f;r:u. Stress was also laid on imparting such education 1o
: : .

ren w h:;nm [HL was adopted 1o suit local values 1o ensure bette;

Commenting on the proliferation of human i rec
“"‘F"‘ he nd?-ntnut restraint and the need to mintmxrmglﬁ:::
ILh=|r enthusiasm o provide assistance be perceived as amount ; o
mtqth:m Stating that the strength of humanitarian lgmun_in.li in
ther image of being neutral and their capacity 1o nspire confidencs:
-nmg_llu warnng factions he advocated a palicy of dialogue and

m&rm m of permanen mdldhm crimunal tribunals
T Iy 1o violations in non-mntemational armed

{hﬁl:]w ﬂh: evolution of the pm:llu of establishing adhoc
Mﬂhmhl _ “dehmurmm nomms
cnntmm T Hurmi:rfm;:' af l:-'rl.'-'\rl:'.linpm:n! In the late 19405 in the
iy ere and Tokyo tribunals Hﬂﬂiﬁi.‘-lmt breakthroughs

eved in articulating the normative basis of (2} personal
w::f uff.nmmﬂl acts of individuals (b) sttribution of eriminal
responsibility (o military saperiors for acts of subordinates. and (¢) the
bar on the plea of “superior orders™ for acts of subordinates. Besides.

2

= 1048 Genoode Convention had the effect of detaching the crime of
genucide from the context of war time activithes, thus enlarging its scope
s0 include acis commitied n normal times of peace The four Geneva
Canventions adopred in 1949 expanded the norm of ~grave breaches™
: b ads in the fixation of  individual criminal responsibility The
gcond phase, starting in the 1980s, witnessed active cooperation of
Srates n facilitating inter-state prosecution exemplified by the rule

wtradite or prosecute”

=

~ The mtiative of the international community in establishing the”
Yugosloyion and Rwandan adhoc tribunals, he observed. was a
quantum leap in the sense, that it manifested the resolve of the
imemational community to engaye in tangible and action-onented moves.
towards prosecution of war crirmnals. Expanding on the merits of the
adhoc iribunals for Yugoslavia and Rwanda and also the proposed 1CC.
he wiss of the view that they are not seen as a forum for victor's justice.
but & manifestation of the unified will of the imternational community
Secondly. the fiict that the investigation and prosecutian of the offenders
under these forums is accomplished during the time of war and is not
sostponed until the completion of the conflict (as in the Nurembery and
trals). could have o deterrent effect on further attempts of
N BErocities

Tl
o CF.

it
'” 111k

" Speakng of the subject of the junsdiction. raticese materioe” of

he proposed ICC. he was of the view that, apant from the traditional
. =3 of piracy and slavery, umiversality of junsdicion was acceptable
10 States only on crimes against humanity ane the crime of genocide On
the crime of aggression, he was of the view that the prosecution of
decision makers who were responsible for perpetuation of atrocities.
could in practice be not a simple proposition

On the issue of the relationship between the proposed ICC and
national judicial systems, he was of the view that the application of
provisions relating to the primacy of 1ICC - in terms of the State’s
Bbligation to closely co-operate with the Court in transfer of accused,
tollection of evidence and such other matters, and the interpretation of
the provisions relating to transfer of cases from the national domain to
2 1CC, were points on which States may widely discgree Highlighting
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the general reluctance of States 1o waive their jurisdiction over therr own
nationals he pointed out that the immediate perceptible benefit ansing from
the constiution of adhoc tnbunals has been the spurt in national legislation.
wheremn |7 States have enacted law punishing violations of THL.

As to the status of violations of IHL i mmstances of non-
International armed conflicts. he acknowledyed that though the Additional
Protocol H of 1977 doesnot contain the equivalent of “grave-breaches
component of the other humanitarian conventions (apphcable in
miernatonal armed confhicts), he expressed optimism that the junsdiction
‘ratfene materiae " as articulated in the Secunty Council resolution
establishing the Rwanda tribunal and the pronouncement of the Appellate
Chamber of the Yugoslavian Tribunal on 2nd October 1995, pointed 1o
an emerging rend, whereby “senous violations of the laws and customs
of nrmed conflicts” are made applicable even to non-international armed
contlict

In conclusion, he underlined the urgency of establishing the
proposed 1CC and called for a pragmatic approach on the need 1o evalve
a minimal consensus towards the end [t was preferable, he opined, 1o
have atleast an mstitutional structure for the administration of criminal
justice  Such an institution. even ifit fell short of the idealistic standards.

could be improvised upon i the future as was the case with the
International Court of Justice.

Prof’ Djamchid Momtaz in his submission on “National Measures
te Implemen International Humanitarian Law™ specifically highlighted
issues concerning. (1) Preventive Measures and (i) Repressive measures
mimed at ensuring the implementation of IHL

On the implementation of Humanitanan Law he said that the Four
Geneve Conventions and the two Additional Protocols, were the most
important mstruments of the International Humanitarian Law, which pirer
uliet upheld the fundamental maxim of the Law of Treaties: pacta s
swrvitids. Article 26 of the Vienna Convention on the Law of Treaties which
expounds on this maxim stipulates clearly “each treaty in force
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ads and has to be executed in good faith. - 1 e OLE LR
< iuns and Additional Protocol underlined with authorty s

I'1‘-"|1|'|

International Humanitaran Law ran thl; ri.r.’u_: of remaining a :tiead;
i it was not backed up in the mternal tEI_!.IEl:BIuLIDI_'I of States by lega
- ctical measures aimed at ensuring its applma!lun. Rﬁ_:ﬂllll_'ly. the
Ii;:..‘.';. s of ICRC in 1965 and 1969 to compile national le;._u:'-latm_n DI}
i""-"! from 49 countries he drew attention to the Hx‘u_f’th Intermationa
‘ ence of the Red Cross held in Genevain 1986 which by consensus
g 'n'l 4 resolution on “Nauonal Measures 1o Implement I_nt-.':rnatm:]al.
warian Law”™  The utility of the Fmpm.al_s submitted by 1he
sonernmental Expert Group, of the ICRC mn Januarv 1995 on

S ways to promote full respect for IHL., was also highlighted

Emphasing the need for preventive measures, he quuleq the
e vieione of the THL instruments obligating States 1o enact national
i slation and imparting knowledge of these to I:n::-l_h civil and njllr?an,-
honties  In this regard, the establishment of National Commissions
—d with the task of rendering advice and assistance to Guverniments
these matters The National Societies of 1CRC could also be co-
ol in this effort. He also suggested that States could adopt !:gnﬂmneg
: lating sanctions in case of improper use af em_l:rlemﬂ nf_the 3
",'tL .q.n: the Red Crescent, is order [0 safepuard their protective vahuie

"' uring conflicts
l Speaking on repressive MEeasures aimed at enmrinp_-q_respcr:t r;:s-r

IHL he clanfied the distinction between grave hr:m:he:-.‘ and other
"‘T' ations of [HL.  Designating that the "grave breaches’ were of an
erp ommes character and are subject 1o universal junsdiction, he
E.L; ght 1o clarify that each Contracting Party wits liable o make a ﬁ_x:arﬁh
for persons suspected of such grave breaches and to try them in the

national courts, or alternatively 1o extradite them for trial to any other
I requesting State.

I..-. In conclusion he stated that inspite of the qu'jp.'hlﬂ. efforts of
States 10 ensure implementation of International Humanitarian Law :l
national levels, it had not been fully implemented, and States could take

q
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